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OPINION

FACTS

On the night of May 15, 1993, the defendant was at a Memphis bar with Marco Anderson,
an acquai ntance who was known to be adrug dealer. The defendant and Anderson werein the back
of the bar drinking and smoking marijuana when they were approached by Douglas Jackson, the
victim. Jackson gave Anderson $50 for a$20 rock of crack cocaine. Anderson triedto sell Jackson
alarger rock of crack cocaine for the $30 that he owed Jackson. Jacksonthen demanded Anderson
togivehim hischangeimmediately. Anderson, Jacksonand the defendant then left the bar together.
Before leaving the bar, however, Anderson grabbed a gun from behind the bar and concealed it in
his pants.

After leaving the bar, the defendant and Anderson waked behi nd Jackson taking quietly.



The defendant and Anderson quickly caught up to Jackson behind the bar, where a fight ensued
between the defendant and Jackson. Anderson then pulled the gun out of his pants, stepped up to
Jackson, pressed the gun into Jackson’s stomach and shot Jackson. Anderson immediately began
to run from the scene of the crime while the defendant remained behind going through Jackson’s
pockets stealing his money. The defendant also fled the scene moments later.

The policeinvestigated the case, but failed to solveit. In April 1997, the case was assigned
to Officer ThomasTilton of the Mystery Homicide Division. In examining the case file Officer
Tilton noted that the nickname “Bucket” kept appearing. Officer Tilton began to search for the
person known as “Bucke” and discovered that this was the nickname of the defendant. The
defendant wastaken to the police station and questioned. Thedefendant gaveinconsistent accounts
of hisactivitieson the datein question. He, nevertheless, denied being involved in the robbery and
homicide.

The defendant did not testify and presented no proof.
Based upon testimony presented at trid, the defendantwas convicted by aShelby Countyjury
of premeditated first degree murder and first degree murder in the perpetration of robbery. The

defendant was sentenced to life for the felony murder conviction. The trial court did not sentence
the defendant for premeditated first degree murder.

PREMEDITATED MURDER V. FELONY MURDER

The jury returned guilty verdicts as to both premeditated first degree murder and felony
murder. Assumingthetrid court found the evidence sufficient to support both, thetrial court should
have merged the guilty verdictsinto one judgment for first degreemurder. See Statev. Cribbs, 967
S.W.2d 773, 788 (Tenn. 1998). However, at the sentencing hearing the trial court erroneously
assumed that it had to choose either premeditated first degree murder or felony murder and enter a
judgment on that conviction only. Thus, thetrial court stated that judgment would be entered only
on felony murder.! We also note that since thetrial court did not enter ajudgment on premeditated
first degree murder, it did not pass upon that verdict as a thirteenth juror. Seeid.

The procedural dilemmasis similar to that presented in Cribbs, where the trial court struck
the other verdicts as surplusage. Cribbs, 967 SW.2d at 788. The Tennessee Supreme Court
concluded that the trial court’s action of vacating the jury’s findings on those counts rendered the
verdicts“void” asto those counts. Id. For these reasonswe consider the defendant’ s conviction for
felony murder only, and not premeditated first degree murder.

The record does not reflect a judgment actually entered at the time of sentencing. The
record does reflect the state’'s motion alleging that the judgment erroneously referred to the
indictment for premeditated first degree murder. Thetrial court then entered an amended judgment
reflecting a correction of thisclerical error. See Tenn. R. Crim. P. 36.
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ANALYSIS

The defendant contendsthat the evidence isinsufficient to support hisconviction for felony
murder. We respectfully disagree.

A. Standard of Review

In determining the sufficiency of theevidence, this Court does not reweigh or reevaluate the
evidence. Statev. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978). A jury verdict approved by thetrial
judge accredits the state's witnesses and resolves all conflictsinfavor of the state. State v. Bigbee,
885 S.W.2d 797, 803 (Tenn. 1994). On apped, the state isentitled to the strongest legitimate view
of the evidence and all legitimate or reasonabl e inferences which may be drawn therefrom. Id. This
Court will not disturb a verdict of guilt due to the sufficiency of the evidence unless the defendant
demonstratesthat the facts contained in therecord and theinferenceswhich may be dravn therefrom
are insufficient, as a matter of law, for arationa trier of fact to find the accused guilty beyond a
reasonable doubt. Statev. Brewer, 932 SW.2d 1, 19 (Tem. Crim. App. 1996). Accordingly, itis
the appellate court'sduty to &firmthe conviction if the evidence, viewed under these standards, was
sufficient for any rational trier of fact to have found the essential elements of the offense beyond a
reasonable doubt. Tenn. R. App. P. 13(e); Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781,
2789, 61 L.Ed.2d 560 (1979); Statev. Cazes, 875 SW.2d 253, 259 (Tenn. 1994).

B. Sufficiency of the Evidence

The defendant contends that insufficient evidence was presented at trial for the jury tofind
beyond a reasonable doubt that he wasinvolved in the homicide. During trial, however, testimony
was given by awitness who knew the defendant and saw the entire incident. The witnesstestified
that she saw the defendant and Anderson talking as they followed the victim, saw the defendant
fighting with the victim, saw the defendant stealing the victim’s money after the victim had been
shot, and saw the defendant flee from the scene. Further, the witnessidentified both the defendant
and Anderson from a photo lineup.

A second witnesstestified that he heard shotsbeing fired. Hetestified that when he stepped
out of hishouse, he sawv Anderson run through afield next tohis housewith aguninhishand. The
same witness aso testified that he saw the defendant running through the same field behind
Anderson. Aswith thefirst witness, this witness knew Anderson and the defendant. This witness
also identified the defendant and Anderson from a photo lineup.

Two other witnesses were sisters who were leaving a wedding reception across the street
from where the victim waskilled. Both of the witnesses testified that they saw two people fleeing
from the crime scene One of the individuals fled immediately after the shots were fired, and the
other fled after he searched the pockets of the victim. These witnesses al so testified that when they
approached thevictim lying on the ground, the pockets of the vidim were turned inside out.
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The defendant now atacks the credibility of the witnesses who testified against him.
However, credibility isajury question. We are not at liberty to simply substitute our judgment for
that of the jury. Viewing the evidence in alight most favorable to the state, as we must, arational
jury could conclude that the defendant knowingly and intentionally assisted Anderson with the
intention of sharing in the proceeds of therobbery. See Tenn. Code Ann. 8 39-11-402(2). Thus, the
evidence was sufficient to support the defendant’ s conviction for first degree felony murder in the
perpetration of robbery. See State v. Carson, 950 SW.2d 951 (Tenn. 1997).

CONCLUSION

Based upon our review of the trial record, the judgment of the trial court is affirmed.



